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Options for the resolution of commercial disputes in Ukraine:
(1) Local courts

(2) Foreign courts

(3) International arbitration

(4) Quasi-judicial mechanisms (mediation, Chamber of Independent Experts under the President of Ukraine)

Option #1:  Local Courts 

Despite the common misperception that it is possible to do business in Ukraine and avoid dealing with the local courts by electing the international arbitration mechanism for dispute resolution, at present it is practically impossible to avoid the local judiciary system altogether.  One way or another, foreign companies involved in business in Ukraine may face local courts.  In cases in which international arbitration was elected, the implementation and enforcement of international arbitral awards will be carried out through local courts.  In cases in which no provision was made for international arbitration, the possibility of ending up in a local court is even more real.  In addition, in many cases reference to international arbitration may not be possible at all -- for example, in the case of violation of foreign shareholders rights.  Therefore, anybody doing business in Ukraine must be familiar with the local court system and should be prepared to deal with local courts. 

Like Ukraine’s legal system in general, the judicial system in particular has been undergoing reform for the past several years.  Although a certain progress has been achieved, the judiciary is still quite weak and prone to political and other influences.  My firm, for example, has been in private practice in Ukraine since early 1992, and so far our experience with Ukrainian courts can be called mixed, at best.

The serious problems of the Ukrainian judiciary are no secret.  The top judicial officials themselves, in their public statements, paint a pretty gloomy picture of our justice system, including serious underfunding of the court system, corruption, a lack of qualified judges, and pressure on judges by various authorities and interest groups.  A notorious example of the latter occurred when a former Prime Minister announced that the government would stop paying salaries to judges issuing decisions against the tax authorities.

I could give you quite a few examples from our practice, but I would like to share with you just the one that is probably most illustrative.

One of our clients bought a large packet of shares in a Ukrainian company in one of the regions.  Subsequently, over the course of a couple of years, the shares were gradually diluted by quite illegal methods, including forgery.  The case was pretty straightforward from a legal point of view.  We knew, however, that our chances of winning in the regional court were close to none, precisely because of the pressure put on local judges by local authorities and interest groups.  Our goal was to move through the regional court as quickly as possible and then really fight in the higher courts at the appeal stages.

Sure enough, we lost at the first stage, in a regional court.  What was unusual, however, was the sincerity of the judge.  It was clear that she understood very well the total illegality of what had been done to our client, and after the trial, after rendering a decision against us, she apologized to us.  She said, “Look, I understand your client is right, I understand legally it is a winning case for them, but I ask you to understand me as well – I have to live here.”

After we lost at the first stage, we moved quickly through the appeal process and completely won the case at the highest stage, the Supreme Arbitrage Court.  But we are still working on the enforcement of the court decision.


This example is quite typical, and allows us to draw the following conclusions:

(1) If you need to litigate against a Ukrainian party in its region, the chances of winning at the first stage, in the regional court, are very slim.  The pressure on judges in lower courts is too strong.

(2) The system works quickly, and if you cannot always count on a fair trial, at least you can count on a speedy trial.

(3) The chances of getting a fair trial at the higher levels of the system are much better, so move as quickly as possible through the appeal stages and do your best at the higher central courts.

(4) Even winning the case in a higher court does not guarantee enforcement.  Enforcement is a big, separate problem.

(5) Do your due diligence, but closely follow up afterwards.  Always stay on the alert: if our clients had discovered the problem at the beginning, the matter would have been much easier to resolve.  


So, the situation is not black and white.  There are certain advantages to providing for dispute resolution in Ukrainian courts:


-- the only realistic chance of obtaining a preliminary injunction, like freezing 

    the defendant’s assets;

-- good chances for a speedy trial throughout the system and for fair trial at the top of the system;

-- better chances for enforcement compared with the enforcement of foreign 

    court decisions or international arbitral awards.

Option #2:  Foreign Courts


This option only makes sense if Ukraine has an international agreement providing for the mutual recognition and enforcement of court decisions.  The list of countries having such an agreement with Ukraine is not large:  all of the countries in the Commonwealth of Independent States (CIS), plus a few others such as Bulgaria and Cyprus.  

The downside to this option is the complicated and unclear recognition of foreign court awards in Ukraine, which in turn suggests a much slower, ineffective enforcement.

Option #3:  International Arbitration


This is a most commonly used mechanism of international dispute resolution involving Ukrainian parties.  This option is perfectly legal under Ukrainian law, especially since Ukraine is a member of the 1958 New York Convention.


A necessary precondition for this option is that the parties to the dispute must agree on the international arbitration in advance and choose the venue for it.  In terms of choosing the venue, the most popular destination, which we inherited from the USSR, is international arbitration under the Stockholm Chamber of Commerce.  One venue that we have found not advisable is international arbitration under the Chamber of Commerce of Ukraine.  Its chairman once publicly noted that his arbitration reviewed several cases and most of them were won by “our side”.  He also publicly stated that choosing his arbitration should be made mandatory.  


I would not spend much time on the pros of international arbitration.  Everyone knows that it is faster, often cheaper, done by qualified experts chosen by the parties, etc.  What are the cons?

(1) It is practically impossible to obtain a preliminary injunction from a local court if the contract provides for international arbitration dispute resolution.

(2) Although the recognition and enforcement of international arbitral awards is provided for by Ukrainian law, and by the New York Convention to which Ukraine is a party, Ukrainian courts in practice sometimes refuse to take the recognition and enforcement claims, sending the claimants to the Ministry of Justice, which sends the claims back to the court, etc., and the process turns into a bureaucratic nightmare and a waste of time and cost.  When a local court is finally persuaded to take a recognition and enforcement claim, it often tries to deny the claim.  Considering that such claims may only be denied on procedural grounds and not on their merits, local courts do not have much room for maneuvering, but they still manage to deny the claims, sometimes on the grounds of public order.  Considering such an attitude on the part of the local courts, enforcement – if the award is finally recognized by a local court -- is also a problem.

Option #4:  Quasi-Judicial Mechanisms


Mediation has not really taken off for commercial disputes, so its effectiveness has yet to be evaluated.  In addition, there are certain quasi-judicial mechanisms such as  the Chamber of Independent Experts under the President of Ukraine, which was specifically created by President Kuchma to hear disputes between foreign investors and government authorities. I have been serving as a member of the Chamber since it was created and may certify that, although implementation of Chamber decisions is not mandatory by law, the government authorities pay serious attention to such decisions, and they are usually either implemented voluntarily, or trigger settlement satisfactory to foreign investors.

