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Introduction

The Caspian Sea is a large body of water bordered by Russia, Kazakhstan, Turkmenistan, Azerbaijan and Iran. While it is called a “sea” on most world maps, the accuracy of that term is in some dispute. The term “Sea” implies that the Caspian is part of the system of seas and oceans making up the “world ocean”. But the Caspian actually more resembles a large, inland lake without any direct access to the “world ocean”. The naming of the body of water is not merely a question of semantics. It has legal significance as well, in that, if the Caspian is classified as a “sea” rather than, for example, a “lake” (which it more resembles) then logically the 1982 UN Convention on the Law of the Sea should apply to it. Thus, how the Caspian is ultimately classified may hold profound significance for its legal status, as we will discuss below. 

While the Caspian has long been known to contain petrochemical resources in its seabed, in recent years its reserves of oil and natural gas have been discovered to greatly exceed the amounts previously believed to exist. Each of the Caspian’s littoral (coastal) states naturally wants access to as much of these resources as it can reasonably claim under international law. How much each state can claim, however, is currently in dispute.
Prior to 1991, the Caspian was bordered by only two states, the USSR (previously known as Russia) and Iran (previously known as Persia). Historically, these two states had shared joint control of the Caspian, with the exception of 10-mile coastal zones controlled to a certain degree by the respective states. The breakup of the USSR, however, added three new states to the mix of competing parties: Kazakhstan, Turkmenistan and Azerbaijan, and was almost concurrent with the discovery that the Caspian’s hydrocarbon riches were vastly greater than previously thought.

In order for those riches to be fully and profitably exploited by any of the five littoral states, however, it is first necessary to settle the issue of who controls what. This has been made clear by recent events, in which disputes among the littoral states have greatly complicated the efforts of international oil companies to extract the Caspian’s oil and gas. We are already seeing how disputes among the littoral states are delaying cooperation not only in extracting the Caspian’s mineral resources, but also in constructing gas and oil pipelines across state borders and across the seabed of the Caspian itself – which pipelines have to some extent become additional bargaining chips in the greater game of negotiating extraction rights.

Ideally, the issue of who controls what in the Caspian should be settled and codified in a single multilateral treaty among all five littoral states – all parties agree on this point. What they disagree on, is the “who controls what” part. Progress is being made in this regard, but so far only by way of the former Soviet littoral states entering into bilateral treaties with each other to this effect. As regards concluding a single multilateral treaty, however, much work remains to be done.  What may appear more realistic in terms of the multilateral solution, however, are separate multilateral treaties on selected aspects of legal regime of the Caspian, for example on environment protection, which may pave the way, along with bilateral treaties, to an overall multilateral treaty. 

How to resolve the issue of which countries control which parts of the Caspian is a question of international public law. Resolution requires that two primary questions be answered. First, what did the bilateral treaties between the USSR (Russia) and Iran (Persia) say on the matter and to what extent do those treaties remain in force today? Second, how does the 20-year-old UN Convention on the Law of the Sea apply to the issue – or does it apply at all?

A. Pre-1991 Bilateral Treaties
(1) The 26 February 1921 RSFSR-Persia Treaty 

The first document that defines the modern international law (treaty) regime governing activities in the Caspian Sea is the RSFSR-Persia Treaty of 26 February 1921 (the “1921 Treaty").  The 1921 Treaty, inter alia:

· terminated a 10 February 1828 Turkmanchay Treaty between the Russian Empire and Persia, which had, among other things, banned Iranian military vessels from the Caspian; 

· established that both Persia and the USSR had equal rights to navigate the Caspian Sea;

· confirmed the RSFSR-Persian border as it was drawn by a Demarcation Commission in 1881.

(2) The 25 March 1940 USSR-Iran Treaty

In 1940, the USSR and Iran concluded a Commerce and Navigation Treaty (the “1940 Treaty"), which, inter alia, provided that:

· commercial ships of one Party would be treated in the ports of the other Party the same as its national ships; 

· each Party reserved the right for its ships to fish within 10 nautical miles of its coast;

· pursuant to the principles of the 1921 Treaty, only Soviet and Iranian ships could navigate the Caspian Sea.

(3) The 25 March 1940 Exchange of Letters between the USSR and Iran 

The conclusion of the 1940 Treaty was accompanied by an exchange of letters between the USSR and Iran that took place on 25 March 1940 (the “1940 Letters").  According to the 1940 Letters, the Caspian Sea was regarded by the Parties as a "Soviet and Iranian Sea".  

(4) The 2 December 1954 USSR-Iran Agreement 

The 2 December 1954 USSR-Iranian Agreement (the “1954 Agreement") regulated certain border and financial issues and modified the border between the USSR and Iran on the Western (Caucasian) and Eastern (Caspian) areas. The 1954 Agreement, however, did not demarcate the Caspian Sea.

B. State succession
In 1991 the USSR ceased to exist. But because of the doctrine of state succession, its treaty obligations to Iran may live on. As noted above, the dissolution of the USSR raised the number of littoral states from two to five. Given this fact, the question became whether the four former Soviet littoral states were bound by the pre-1991 bilateral treaties between the USSR and Persia (Iran). We now address the issue of whether the four former Soviet littoral states succeeded to the USSR’s bilateral treaty obligations to Iran.

(1) The 21 December 1991 Alma-Ata Declaration

The USSR’s dissolution was formalized by two agreements executed by the constituent members of that country: the 8 December 1991 Minsk Declaration and the 21 December 1991 Alma-Ata Declaration (the “Alma-Ata Declaration"). Regardless of the USSR ceasing to exist, Iran has explicitly stated that the 1921 Treaty, the 1940 Treaty and the 1940 Letters continue to bind all of the littoral states, including the former Soviet littoral states.
 In support of its position, Iran cites the Alma-Ata Declaration, which was signed by the CIS member-states, including Russia, Kazakhstan, Turkmenistan and Azerbaijan, and which guarantees the "fulfillment of international obligations arising out of treaties and agreements of the former USSR". Bear in mind, however, that the signatories to the Alma-Ata Declaration conditioned their obligation to succeed to the USSR’s treaty obligations on fulfillment of their "constitutional procedures". Depending on what these procedures were, the former Soviet littoral states may or may not be bound by certain of the USSR’s treaty obligations.

One thing that seems certain is that the former Soviet littoral states did not unconditionally agree to succeed to the USSR’s treaty obligations, instead intentionally reserving to themselves a “trapdoor” escape route in the form of the “constitutional procedures” reservation.  

(2) Russia’s 13 January 1992 Statement

On 13 January 1992, the Russian Foreign Ministry issued a statement confirming that Russia assumed all rights and obligations arising out of international treaties of the former USSR. This statement by the Russian Foreign Ministry, however, did not necessarily bind the other former Soviet Republics, in particular, Kazakhstan, Turkmenistan and Azerbaijan, to assume any of these rights and obligations or to reject any of them.

(3) The 6 July 1992 Memorandum

The issue of the legal succession of the former Soviet Republics was subsequently addressed in a 6 July 1992 Memorandum on Mutual Understanding on the Issue of Legal Succession in Relation to Treaties of the Former USSR Representing Mutual Interest (the "1992 Memorandum"). All the former Soviet littoral states signed the 1992 Memorandum, which, inter alia, provides:


The Member-States of the Commonwealth of Independent States ... considering it necessary to determine a joint approach to the issue of legal succession in relation to treaties of the former USSR representing mutual interest, have achieved mutual understanding on the following issues: …


2. There are a number of bilateral international treaties of the former USSR that concern the interests of two or more (but not all) Member States of the Commonwealth. These treaties require the adoption of decisions or actions on the part of those Member States of the Commonwealth to which these treaties are applicable. The method for negotiating a search for mutually acceptable decisions, accepted in international law practice, must be the basis for carrying out this work.


3. A number of bilateral treaties concern the interests of all Member States of the Commonwealth. Such treaties, for example, include treaties on borders and the regime thereof. These treaties, according to international law, must remain in force, and only those Member States of the Commonwealth may participate in them that have common borders with countries that are not members of the Commonwealth.


Taking this into consideration, it is important that all respective Member States of the Commonwealth confirm their participation in the above-mentioned treaties…
However, even if Kazakhstan, Turkmenistan and Azerbaijan acceded to the 1921 Treaty and the 1940 Treaty, which contain provisions “on borders and the regime thereof”, meaning land borders, this does not resolve the issue of how the Caspian should be divided. This is because neither of these treaties laid down definite borders across the Caspian, other than by establishing the 10-mile coastal fishing zones.   

It should be also noted that Point 3 of the 1992 Memorandum refers only to “those Member States of the Commonwealth may participate in them that have common borders with countries that are not members of the Commonwealth”.  Nether Russia, nor Kazakhstan actually have common borders with Iran and therefore, under the 1992 Memorandum, cannot participate in the 1921 Treaty and 1940 Treaty, or at least in the provisions of these Treaties on borders and the regime thereof.  Russia, however, became the party in these Treaties on the basis of legal succession.   Kazakhstan probably has nothing to do with these Treaties in general, or at least with the provisions of these Treaties on borders and the regime thereof.  As to Azerbaijan and Turkmenistan, it would be reasonable to expect form them a confirmation of these Treaties or at least of the provisions of these Treaties on borders and the regime thereof.  

(4) Summary of State Succession Issues

Azerbaijan and Turkmenistan do not appear to have explicitly confirmed their succession to the rights and obligations arising out of the 1921 Treaty and the 1940 Treaty.
 Indeed, Turkmenistan expressly disavowed some of these obligations as regards the Caspian, in its 1992 Law on the State Border (although its actions subsequently demonstrated that it accepted certain obligations). Azerbaijan, meanwhile, appears to be avoiding explicit confirmation of their acceptance of all consequences of succession to the 1921 Treaty and the 1940 Treaty. 

At the same time, despite such avoidance, Azerbaijan and Turkmenistan do apply those provisions of the 1921 Treaty and the 1940 Treaty that regulate matters of state borders. Azerbaijan and Turkmenistan apply those provisions of said treaties that relate to navigation and fishing.

Finally, despite some uncertainties concerning the issue of legal succession of the former Soviet littoral states, there is the provision of the 1940 Letters that the Caspian is "a Soviet and Iranian Sea" to consider. Russia, after all, on the basis of legal succession, claims not only the obligations but also the rights of the USSR under the 1921 Treaty and the 1940 Treaty. If Kazakhstan, Azerbaijan and Turkmenistan wish to claim rights to use the Caspian, they will have to make some compromises with Russia and Iran – given that Russia and Iran are the only two states that at present have their claims supported by established treaties.

C. Unilateral Actions

(1) Starting Positions of the Littoral States as of 1991

The “starting” positions of the littoral states as of 1991 seem to have been as follows: Russia and Iran both wanted the Caspian to remain a “shared” sea, with all littoral states equally entitled to make use of both its waters and its seabed (with the exception of 10-mile coastal zones, of course). Kazakhstan, Azerbaijan and Turkmenistan, on the other hand, were inclined to divide the Caspian – although naturally each of these states had its own ideas about how to proceed with the division.
(2) Unilateral Declaration by Turkmenistan

In 1992, Turkmenistan passed its Law “On State Borders”, one provision of which claimed for Turkmenistan a 12-mile coastal zone (not 10 miles) bordering the so-called Astara/Hasanqoli Line on the south. This line crosses the Caspian Sea and connects the points of exit of the land border of the Astara village on the western shore and the Hasanqoli village on the eastern shore.  

(3) Unilateral Actions by Turkmenistan and Others 

Turkmenistan continued its unilateral course in 1997 and 1998, when it issued licenses for offshore drilling rights in its newly-declared 12-mile coastal zone. Turkmenistan may have been inspired in this by Azerbaijan, which began issuing licenses for offshore exploration and development of Caspian sites, that it considered in its sector
, in 1994. Finally, in May 2000, Iran succumbed to temptation and passed a law authorizing development of the Caspian seabed within a sector that Iran believes it has a right to control. These unilateral actions, taken as a whole, show a significant movement by the littoral states towards a division of the Caspian into separate national sectors.

D. Post-1991 Bilateral Treaties
While the littoral states all agree that a multilateral treaty is the ideal way to resolve their disputes over the division of the Caspian, they remain divided on exactly what such a multilateral treaty should say. In their inability to reach unanimous agreement on this issue, the former Soviet littoral states, at least, appear to be moving in the direction of concluding a series of paired bilateral treaties amongst themselves. Meanwhile, whether international law as embodied in documents such as the 10 December 1982 UN Convention on the Law of the Sea should apply to the Caspian remains in dispute. Whereas the Convention would generally require division of the Caspian along lines equidistant from the shorelines of the littoral states, these states prefer to draw the dividing lines as they see fit to negotiate. This position, however, is not necessarily inconsistent with the Convention, Article 15 of which permits median lines to be modified by agreement of the states whose interests in the sea are being divided. 

It should also be pointed out, that if the Caspian is considered to be a lake rather than a sea, then the Convention will not apply at all.

It is therefore worth taking a look at the agreements that the littoral states have been making with each other over the past few years.

(1) Russia

Russia has concluded bilateral treaties with Kazakhstan and Azerbaijan. The Russian-Kazakh treaty divides the seabed along a modified median line but permits joint use of the Caspian for maritime commerce and fishing.

In September 2002, Russia entered into a bilateral agreement with Azerbaijan to divide the seabed along a modified median line between the two states, with joint use of the Caspian for maritime commerce and fishing.

(2) Kazakhstan
Kazakhstan, in addition to concluding bilateral treaties with Russia and Azerbaijan, agreed to honor median line borders between itself and Turkmenistan, pending conclusion of the respective bilateral treaty to this effect.

(3) Azerbaijan
In September 2002, Azerbaijan entered into a bilateral agreement with Russia to divide the seabed along a modified median line between the two states, with joint use of the Caspian for maritime commerce and fishing.  Azerbaijan also has a similar bilateral treaty with Kazakhstan.

(4) Turkmenistan
Turkmenistan agreed to honor a median line border between itself and Kazakhstan pending conclusion of a bilateral treaty to this effect. Turkmenistan also has been supportive of Iran’s position that each littoral state should be allocated 20% of the Caspian.

(5) Iran
In contrast to the other littoral states, Iran has not concluded any bilateral treaties dividing up the Caspian with any other ex-Soviet littoral state. Moreover, it is on record objecting to several of the above treaties and terming them “invalid”. Iran seeks either joint control over the entire Caspian by all littoral states, or division of the Caspian into equal 20% shares. If the median lines described in the above bilateral treaties are used to divide up the Caspian, including in the southern Caspian, into national zones, then Iran’s share of the Caspian would be only 13%.

By continuing to object to the bilateral agreements being concluded among its co-littoral states, Iran appears to be preserving its status as a “persistent objector”, enabling it, under customary international law, to avoid becoming bound by the other littoral states’ bilateral agreements or the actions taken in reliance upon them.

E.  Recent and Potential Developments

It is becoming clear that Russia, Kazakhstan and Azerbaijan see more or less eye-to-eye on the question of how to allocate usage rights to the Caspian. Each of their bilateral treaties, after all, divides the Caspian’s seabed and subsoil along a median line, while leaving the waters of the Caspian open to shared use. 

This being the case, it comes as no surprise that in October 2002, Russia, Kazakhstan and Azerbaijan began discussing the possibility of entering into a trilateral treaty among themselves – increasing the pressure on both Turkmenistan and Iran to join in or risk being left out. Turkmenistan and Iran are both seen as being responsible for the failure of the five littoral states to achieve a comprehensive multilateral agreement at the 23-24 April 2002 Ashgabat Conference in Turkmenistan. 

There is similar talk of a bilateral treaty being entered into between Iran and Turkmenistan.  The most recent developments, the Turkmen-Iranian consultations held in March 2003 in Askhabad, demonstrated that Turkmenistan and Iran are clearly moving in this direction.  It appears that these particular Littoral States are planning to use UN Convention on the Law of the Sea in their delimitation efforts. 

Based on the above, it appears that the ultimate goal of an overall multilateral treaty on delimitation and the legal regime of the Caspian will be achieved through a series of bilateral and trilateral treaties, as well as multinational treaties on selected aspects of legal regime of the Caspian, such as, for example, on environment protection. 

� See UN Document A/52/324, a Letter dated 3 September 1997 from the Chargé d'affaires a.i. of the Permanent Mission of the Islamic Republic of Iran to the United Nations, addressed to the Secretary-General, which describes Iran’s position concerning the legal regime of the Caspian Sea.


� Neither, incidentally, have any of these three countries acceded to the 10 December 1982 UN Convention on the Law of the Sea.


� Other littoral states would differ with Azerbaijan’s Caspian sectoral claims. For example, Turkmenistan has entered “persistent objections” to Azeri claims of control over the Serdar mineral resources site. And in July 2002, Iranian gunboats chased two Azeri ships (hired by British Petroleum) away from the disputed Alov oilfield site.
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