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A. Introduction

It has taken some time, but Russia, Ukraine and other CIS countries have finally developed an understanding of, and legal infrastructure for, utilization of conventional dispute resolution methods such as litigation in domestic courts and ADR (e.g., international commercial arbitration). They have undertaken the necessary international commitments, passed essential national legislation and, over time, acquired sufficient practice in these areas to support these internationally-accepted methods of dispute resolution.  However, the costs of litigation and arbitration remain high, and the proceedings long, cumbersome and unpredictable. Most importantly, serious practical difficulties remain with regard to the enforcement of court decisions and arbitral awards. As a result, international and local businesses operating in the CIS region often seek other ways for resolving their commercial disputes.   The natural alternative, that has been actively and successfully utilized by the business community around the world, is commercial mediation. Although the notion of commercial mediation was practically unheard of in the CIS countries even a few years ago, now we can talk not only about the increasing awareness of this phenomenon among legal and business community, but also about three main rapidly developing mediation trends.     

B. Three Main Mediation Trends

1. Grass roots 

Small projects funded by NGOs involved in building civic society, combined with the enthusiasm of local activists, have given birth to a grass roots mediation movement, which focuses mostly on small administrative claims, municipal disputes, domestic and family disputes and labor disputes.  Such projects have resulted in the establishment of community mediation centers throughout the regions of Russia and Ukraine. For example, a network of conflict resolution centers has been created in Ukraine, involving eight independent Regional Mediation Groups. Some of the centers have a distinct academic aspect (for example, a joint project between R-APC and St. Petersburg State University Department of Conflictology).    

2. From the top of the local business community

The early nineties were known as a very rough period for the development of the local business community.  Western media often referred to Russia’s (and the rest of the CIS's) business environment as the “Wild East”, the most dangerous profession was that of a banker and the dispute resolution method of choice among local businesses often was a machine gun.  Then, with the formation of new fortunes and oligarchic business empires, a new fashion for court battles emerged.  It was not unusual to see lawyers from fancy New York and London firms litigating somewhere in the middle of Siberia in front of a local district judge on a multibillion dollar dispute between two Russian industrial giants.  The fascination with this fashion passed very quickly, however, because Russian businessmen painfully realized that the highly publicized court battles were a tremendous waste of time and money and often resulted in deadlocks, such as conflicting court decisions or lack of enforcement.  

The often equally powerful, wealthy and influential oligarchs no longer wanted to invest in scandalous battles that were ending in deadlocks, and sought ways to preserve and expand their empires while building good and solid business reputations.   They, without having much knowledge about commercial mediation, its theory, international standards, etc., nonetheless arrived at the same concept – the most effective way to resolve a dispute is to settle it, and, if the parties cannot trust each other to do this, a neutral expert should be used.  Because the Russian Union of Industrialists and Entrepreneurs (RSPP) is a respected organization that most of the leading Russian businesses  belong to, it was the natural choice to host a quasi-mediation entity, the so-called Business Ethics Committee, tasked with assisting RSPP members in settling their disputes.  Although the mission of this entity is quite clear, the mechanisms it is planning to use are still being developed and not much information is yet available on its activities (and probably will not be available in the future considering the secretive nature of the local business community and the generally confidential nature of mediation). 

3. From the top of international legal and business community

As the international legal and business community gets settled in and becomes better accepted in Russia, Ukraine and other CIS countries, it is also bringing in modern trends and techniques, including in the area of dispute resolution.  Considering that an increasing number of international companies now insists on using mediation as their tool of choice for resolving commercial disputes worldwide, this trend could not by-pass Russia and the CIS where they presently operate.        

For example, what is now the Russian Mediation Center or CDR/RMC (http://www.mediation.org.ru/en/) began a few years ago as a volunteer working group on dispute resolution, formed by lawyers from top Moscow international law firms and corporate counsel.  Later, most of its corporate support came from a leading multinational company, BAT, which has been actively promoting and utilizing mediation as a successful tool for resolving its commercial disputes for many years, especially in the areas of intellectual and industrial property rights.  The main objectives of RMC are promoting commercial mediation, education and training, preparing model documents for mediation, maintaining a list of trained mediators and administering mediation.  Although RMC is only starting its activities in Russia and the CIS, it has accomplished a great deal during its initial stages of development.  In particular, several training workshops were carried out for Russian judges and other legal professionals, a course on international commercial mediation was developed and taught to 4th year students of Moscow State Legal Academy, a number of articles were published, a number of surveys were conducted among Russia’s business community, essay contests on commercial mediation were organized and the winners were awarded the opportunity to attend training courses organized by the London Center for Effective Dispute Resolution (CEDR).  In addition, RMC established close cooperation with the leading mediation centers in the world, such as the CPR Institute for Dispute Resolution in New York and CEDR in London.   

C.
Obstacles and Solutions

Obviously, as with every new and different concept, commercial mediation is encountering various obstacles in the CIS, ranging from the complete absence or lack of understanding to well-informed rejection.  It seems that among the main obstacles are:

· General lack of knowledge and understanding among much of the business and legal community and resistance from its most conservative circles. Solution – more active promotion of mediation and expanding education and training programs (such as, for example, the upcoming practical and interactive seminar on “Developing Alternative Dispute Resolution in Russia” presented by Mr. Michael Leathes of BAT, Mr. Rob Nelson of Gowlings International and RMC). 

· Lack of support from judges who, although overwhelmed with the increasing number of commercial law suits, do not seem to see mediation as a useful solution for their and the parties’ problems.  While in many other countries the parties often find out about mediation precisely from judges (including mandatory court-ordered mediation), Russian judges either do not know much about mediation, or if they do, become territorial and discourage parties from using it.  Solution – again, expanding training programs designed specifically for judges, inclusion of mediation aspects in exchange programs for Russian judges, translation and dissemination of laws, caselaw, data and statistics from other countries that embrace mediation, preparing local surveys and studies demonstrating the benefits of mediation to the judicial community.  

· Weak basis in the legislation.  Russia belongs to the continental legal system, which has codified legislation and a well-developed body of commercial and procedural law.  Therefore, a concept that interferes with the legal relations of the parties, dispute resolution procedure, etc., must be defined in the legislation in order to have a chance to develop and expand.  Solution: drafting and promoting special legislation on mediation, modeled after the most advanced mediation laws of other countries (for example, the new Austrian Mediation Act, or the pending EU Directive on Certain Aspects of Mediation in Civil and Commercial Matters, as well as UNCITRAL model documents).    

D.
Prospects
It is obvious and inevitable that commercial mediation has strong prospects in the CIS countries, as it does throughout the world.  This is a process driven by the business community, which is coming to realize that it is the most effective, the least costly and the quickest way to achieve a solution that is acceptable to all parties (and consequently, that is easy to implement, being to some extent “self-enforcing”), which saves reputations and leaves a chance for restoring business relations between the parties.  The aspect of avoiding the local judicial system is especially attractive to businesses operating in the CIS countries, because although the court dispute resolution system is rather structured and relatively quick, it also suffers from a lack of funding and qualified judges and is known to be prone to outside influences.  Therefore, with the active development and interaction of the three mediation trends, described above, the emergence of new trends and increasing awareness from the business and legal communities, commercial mediation is gaining momentum in the CIS countries.   
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