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When entering a foreign market, an in-house counsel is faced with a number of key tasks that require serious homework.  As an external counsel to numerous international, including Russian, companies that expanded their business into Ukraine since 1992, we welcome the chance to share our experience, in hopes of helping in-house counsel prepare their companies to more effectively enter the Ukrainian market, and for that matter, any other foreign market.    

1. Legal Issues on Entry into New Markets

It is not possible, and it is not necessary for in-house counsel to learn Ukrainian laws in great detail.  It is important, however, to gain a good understanding of how the legal system works in general, and how it is designed, what are the main advantages and problems of the local laws, regulations, practices, courts and enforcement system, etc.  It should be noted that Russian in-house counsel have a substantial advantage in this respect because of the shared origins of the Russian and Ukrainian legal systems and the similarities among their legal concepts, laws and practice.  At the same time, one should take care not to fall into the trap of believing that Ukrainian law is the same as Russian law, which we have seen happen all too often.  Just a few examples of the considerable differences: Russia has a single Civil Code, modeled on the Dutch Civil Code, while Ukraine has a two-code system: a Civil Code and Commercial Code.  In the area of company law, Russia has separate laws on Joint Stock Companies and on Limited Liability Companies, while Ukraine has just one outdated and inefficient Law on Commercial Companies.  Russia's court system is divided into two parallel systems of general courts and arbitrazh courts, while Ukraine, although having kept the two systems of general courts and commercial courts at several levels, has joined them at the top at the level of the Supreme Court.

Gaining a general understanding of Ukraine’s legal system has become much easier over the years.  Most Ukrainian laws are available in Russian and English translations.  There are many publications and reports that summarize and update legal developments.  Our firm, for example, publishes a monthly summary of the most important legislative developments in Ukraine in the area of business and corporate law, available in English and Russian as a free-of charge subscription at http://www.rulg.com/chronicle.asp  Other reports that are devoted to key issues of Ukraine’s legal environment for business are:

(i) the UNDP Blue Ribbon Commission for Ukraine's “Proposals for the President: A New Wave of Reform”, which greatly influenced the new Government's Program.   This report is available at http://www.carnegieendowment.org/publications/index.cfm?fa=view&id=16377; (ii) the EBA Report on Barriers to Investment in Ukraine, available at http://www.eba.com.ua/files/Investment_paper/Barriers_to_Investment_in_Ukraine_April_2004_Eng.pdf, (iii) the OECD Report on Improving the Conditions for Enterprise Development and the Investment Climate for Domestic and International Investors in Ukraine: Legal Issues With Regard to Business Operations and Investment, available at http://www.rulg.com/OECD_project.asp, and many others.  

We would like to add to this wealth of knowledge a number of our personal observations on perceptions and misconceptions that foreign in-house counsel (especially the ones that have no prior experience in Russia or elsewhere in the CIS) have towards Ukraine:

( There is a long-standing misperception in the West that Ukraine has no laws, and that, therefore, it is sufficient for a foreign company to act in good-faith.  But the contrary is true: Ukraine has too many legal rules and requirements.  The business environment there is extremely legalistic, and government authorities and courts, especially if a deal involves a foreign party, insist on strict compliance with even minor requirements.  Failure to comply can often result in unpleasant surprises for uninformed parties.  There are many examples when the authorities attempted, sometimes successfully, to invalidate or significantly penalize multimillion dollar deals because of fairly minor violations (especially in the areas of privatization, taxes, currency regulation and antimonopoly control).  Unfortunately, this happens at times because of political reasons, or as a part of business wars between competitors. The lesson?  Foreign companies doing business in Ukraine should understand that Ukraine has laws and that these laws must be followed.  True, a foreign investor, after a long and expensive fight, might avoid or reduce sanctions, but compliance is much more cost-effective than feuding with the authorities after  failing to comply.

( Another misperception is that no matter what Ukrainian law says, whatever is written in a contract will prevail, especially if the contract is governed by foreign law.  The most important thing to remember here is that foreign law is applicable only with respect to rights and obligations of the parties to the contract, but does not override mandatory procedural and regulatory requirements of Ukrainian law.   

( Foreign companies, in their dealings in Ukraine, often confuse trust with good faith, i.e., they somehow believe that if they do not completely trust their Ukrainian counterparts, they are not negotiating in a good faith.  In fact, it is appropriate to negotiate in good faith, but at the same time to request and independently verify information relevant to the deal.   Our experience over the course of many years has been that the more competently and firmly foreign negotiators behave, the more seriously they are taken by their Ukrainian counterparts. In addition, sometimes Ukrainian businessmen may be either unaware of certain legal requirements, or believe that they are not important.  In this case, it is up to a foreign partner to make sure that the deal itself and its interests in the deal are legally protected.

( Whatever the deal, it must have a valid and solid legal basis.  Foreign companies should resist attempts by their Ukrainian counterparts to convince them that because of these counterparts’ local contacts, mandatory procedures can be skipped.  Contacts may be very helpful, but the transaction must still be legally impeccable.  This way, if contacts become uncooperative or even cease to exist, no one can challenge or invalidate the transaction because it was not legally sound.

2. Political or Legal? How to bring Political Issues onto the Legal Field

Doing business in Ukraine, as in other CIS countries, and practicing law in particular, is quite challenging.  The business environment is characterized by extreme overregulation, bureaucratic interference in every sphere of activity, instability, a confusing tax system (although taxes have been reduced considerably over the past several years), conflicting laws and regulations, a weak judiciary prone to political and other influences, etc.  These problems are interconnected with political, cultural, Governmental and other impediments. Under these circumstances, lawyers, together with their clients, have to go through complicated and unnecessary hardships in order to achieve the simplest tasks.  Here, again, the ways to deal with these impediments are quite simple: maintain transparency and compliance, gain understanding of the local political situation, but try to keep your deal as far away from politics as possible, ensure a solid legal basis for all your activities, try to foresee and prevent conflicts, etc.

The good news is that the business climate has improved considerably in Ukraine since the political regime change more than a year ago, with government authorities dramatically reducing their interference with business (with the exception of a few highly publicized reprivatization efforts).  It is our experience and the observation of many experts that today not only the number of inspections, audits and sanctions by the authorities has reduced dramatically, but also that businesses are no longer afraid to defend themselves and stand up to the authorities.  A number of regulatory procedures has been streamlined and shortened. For example, incorporation now takes a few weeks less, and costs much less than even a couple of years ago.  Ukraine is increasingly becoming more open to the global economy, which helps to improve the conditions for doing business and, in particular, practicing law.  However, one wishes that this improvement could proceed more decisively and much faster.

3.
Buy/Sell-side Legal Issues, Bringing in External Expertise

There is a joke within the Ukrainian legal community that the best due diligence is full payment in advance.  Unfortunately, in most cases, this is not possible.  Therefore, some level of due diligence of local partners is required for any, even relatively straightforward, deal.  Although many failures of foreign investors in Ukraine, especially recently, may be attributed to insufficient or incompetent due diligence, in practice, due diligence is not a magic solution.  Any deal, despite the best due diligence, may collapse, but at least the chances of protecting one's interests are much higher if due diligence was performed beforehand.  Finally, returning to the issue of trust and good faith, due diligence, if it is fair and competent, will not kill the deal.  If a Ukrainian party refuses to cooperate, that means it was not entirely honest to begin with.  But if it wants the deal, it will appreciate that due diligence is in the best interests of all the parties involved.  Below are selected practical recommendations on due diligence:

· First of all, it is important to clearly understand who exactly is sitting across the negotiating table, i.e., what is the legal status of the Ukrainian company, the scope of its authority,  liability, etc. The importance of this issue is obvious in any country, but in Ukraine it is especially significant because many Ukrainian companies are still wholly or partially state-owned and there are certain restrictions that apply to business dealings with such companies, as well as to their liability. 

· Due diligence is often very well complemented by properly securing a deal through a pledge, bank guarantee, suretyship, escrow deposit, etc.  Of course, a Ukrainian party may default even on a secured deal, but security gives it an extra motivation to treat the deal seriously.

· The procedural requirements as to the form of a transaction must always be observed (for example, only properly authorized persons can sign the transaction, it should be done in writing and notarized if required, etc.)

· It is important to consistently follow up on the due diligence to make sure that during implementation, the deal remains on an even keel.            

As for bringing in external expertise, our advice has always been: when entering an unknown territory, seek top quality local external expertise, even including second opinions, if in doubt.  Of course, this may put additional pressure on the costs, but these are preventive costs, which will undoubtedly pay off.  Today, Ukraine has a well-developed market for legal, auditing, business consulting, financial and all kinds of other services, so the choices are there.  Since we are lawyers, we obviously think that a top priority should be to find a reliable and competent local external counsel.   

To this end, it is important to know that law practice in Ukraine is neither self-regulated nor regulated by the Government: Ukraine still does not have a unified bar (there is a Collegium of Advocates, but one does not have to be an advocate to practice law), and law practice is not subject to licensing (it was licensed before by the Ministry of Justice, but this requirement was canceled several years ago).  Therefore, issues of professional ethics, professional liability (liability insurance requirement) and other important issues related to the practice of law remain unaddressed in the laws and regulations.  Under these circumstances, it is important to find external counsel who voluntarily adhere to high professional standards and ethics, maintain professional liability insurance, have excellent reputations and credentials, are active in various legal and business organizations, and are recommended by their existing clients.  There are many new start-up firms springing up, which consist only of recent law school graduates with minimal or no experience, but aggressive marketing and cheap rates, and it is important to avoid such low-cost traps, which may cost foreign companies dearly in the future.      

One more aspect of law practice in Ukraine is the presence of foreign law firms on the local market.  Foreign law firms began arriving in the CIS countries almost immediately after independence.  Naturally, most foreign law firms concentrated in the largest economies, with Russia being the most popular destination and Ukraine and Kazakhstan being distant seconds.  

There is no uniformity in how foreign law firms operate in the CIS markets.  Some of them incorporated local companies right away; others still operate as “representative offices” of their parent firms. Initially, many foreign law firms chose not to pay much attention to local laws and conditions and essentially practiced the law of their own country in Ukraine.  For example, most foreign lawyers advising on Ukrainian law in Ukraine have no Ukrainian legal education and never took a single exam on Ukrainian law - a situation hardly imaginable in a Western country, like the United States, France or Germany.  After several high profile failures, however, foreign law firms grew more aware of local law and, in particular, started hiring and promoting local lawyers.  In this respect, it is understandable that a foreign in-house counsel feels more comfortable talking to an external counsel who is also a foreigner – they come from similar business and legal cultures, have similar backgrounds, and understand each other perfectly.  But it is important to keep in mind that the subject they are discussing is the laws and practices of Ukraine, and neither of them is entirely fluent in this subject.  Our advice would be to always involve a local colleague on substantive discussions on Ukrainian law, so as to benefit from both foreign and local perspectives.  

In general, the presence of foreign law firms is a positive influence on local legal markets – they bring with them a modern approach to law practice, high standards of legal ethics, an understanding of international business, etc.  One only wishes that they would make more effort to learn and understand local laws and legal traditions.       

4.
Protection of Corporate Interests under International Law

Ukraine is increasingly becoming more open to globalization trends, and in many areas strives to adopt international standards and norms.  We may very generally classify these globalization trends into Regional CIS Unification, International Unification, EU Harmonization, WTO Compliance and Legal Transplants.

· Regional CIS Unification.  This unification is achieved through two basic mechanisms: (i) multinational and bilateral conventions and treaties (especially in the areas of intellectual and industrial property, recognition of documents and courts decisions, etc.); and (ii) model legislation (for example, the CIS model Civil Code).
· International Unification. Ukraine has been undertaking a growing number of international commitments, some of which were inherited from Soviet times, but others – after Ukraine gained independence. For example, among the most prominent multinational conventions to which Ukraine is party are the 1958 UN Convention on Recognition and Enforcement of International Arbitral Awards, the 1980 UN Sales Convention, the ICSID Convention, the Energy Charter, and major intellectual property rights conventions, including the Paris and Madrid Conventions.  In addition to multinational conventions, Ukraine is party to a large number of bilateral tax, trade, investment protection and legal assistance treaties.
· EU Harmonization.  Although Ukraine announced its intention to join the EU and made decisions to harmonize its legislation with the EU's, in practice, such harmonization is proceeding very slowly and faces serious resistance form lawmakers, as well as from the executive branch.  At this time, it is impossible to predict when the legislation of Ukraine will be sufficiently harmonized as to allow it to realistically apply for EU membership (apart from political, economic and other criteria).

· WTO Compliance.  Only two CIS counties, Georgia and Kyrgyzstan, have so far succeeded in joining the WTO.  Ukraine has applied and made tremendous progress in 2005 and the first few months of 2006, with a number of crucial WTO-compliance laws being passed by the Rada and the bilateral US-Ukraine agreement on market access issues being signed on 6 March.  Moreover, the almost immediate subsequent graduation of Ukraine from the Jackson-Vanik Amendment will result in permanent normal trade relations treatment (PNTR) for Ukrainian products and will mean that the US will be able to enter into full WTO relations with Ukraine on its accession (without PNTR, the US would have to make an exception and not apply the WTO dispute resolution mechanism to relations with Ukraine).  Of course, Ukraine still has to sign a number of other bilateral agreements, and also has to adopt selected WTO-compliance laws, but it is clear that the road to accession is now open.
· Legal Transplants.  There is considerable debate going on in the CIS and international legal community over acceptance of foreign law and the function of legal transplants.  This trend has to an extent been imposed on the CIS countries by foreign donors of technical assistance, and the results vary considerably.  One of the biggest success stories being the adoption in the mid-nineties of a modern and highly efficient Civil Code in Russia modeled on the Dutch Civil Code.  We wish that Ukraine had followed this lead, because the legal chaos created by Ukraine's adoption of two conflicting codes, Civil and Commercial, did considerable damage to Ukraine’s legal and business climate and international reputation. Other legal transplants, especially those based strictly on common law concepts, which are foreign to Ukraine -- a continental law country -- and incompatible with its other laws, are at best ineffective, and at worst confuse Ukraine’s legal system further. It is obvious that globalization will bring even more legal transplants to Ukraine, and this trend is generally positive for foreign companies doing business here, but the challenge remains for Ukraine's lawmakers to adjust them effectively to Ukraine’s existing legal system.  
In sum, Ukraine is on the right track in terms of protecting corporate interests under international law and standards, and the developments in this area are continuing and encouraging.




